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Disclaimer

This publication has been prepared by for informational purposes only and does not contain legal
advice. The receipt of the information contained in this publication does not create an attorney-
client relationship, and the recipient should not act upon the information without seeking
professional counsel.
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I. INTRODUCTION

This is a general outline of many of the laws of New Mexico that govern commercial
lending, commercial real estate finance, commercial equipment leasing and related areas.
The guide gives greater attention to real estate lending law because that law is more state-
specific than the law dealing with loans secured by personal property and with equipment
leasing.

This guide assumes a basic working knowledge of secured commercial financing
transactions. It is necessarily general in scope and meant as a brief introduction to the
subjects discussed. It should not be relied upon in a specific transaction without legal advice
tailored to that transaction.

This guide was last revised on October 1 of 2008 and does not consider the effect of
any changes since then nor does it anticipate changes that might be expected in the future
except for certain legislation that has been prepared for introduction in the January, 2009
session of the New Mexico legislature.

New Mexico is in the Mountain (GMT - 7:00) Time Zone. It observes Daylight
Savings Time.

II. EXCLUDED LAWS
This guide does NOT address:
» Federal and international law;
* Indian law and rights, except see III D below (most Indians in New
Mexico prefer to be referred to as “Indians,” not as “Native

Americans”),

* Local law, which is the law of counties, municipalities and other
political subdivisions; and

» State law dealing with:
e Consumers and consumer rights;

e Most criminal law, including, but not limited to loan sharking,
but the guide does cover usury;

o Unfair trade practices, torts and similar doctrines;
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e Construction law;
e Water and water rights; and

¢ Environmental matters, except see XII. D. below.

ITI. BASIC LEGAL STRUCTURE

New Mexico was formerly governed by several Indian entities, then by Spain and
later still, by Mexico. When it became a territory of the United States, New Mexico adopted
the English common law, which completely supplanted the civil law of Spain and Mexico,
except insofar as the latter was incorporated into the statutes of New Mexico. Field v.
Oftero, 35 N.M. 68,290 P. 1015 (1930). As noted above, Indian law is generally excluded

from this guide, except see 111 D below.

A. Statutes

The general law of New Mexico is contained in its Constitution and the 1978
Compilation of the New Mexico Statutes Annotated (“NMSA”). The NMSA is divided into

77 chapters. Relevant chapters include:

39

42

45

46A

47

48

53

54

55

56

58

Judgments, Costs, Appeals

Actions and Proceedings Relating to Property
Uniform Probate Code

Uniform Trust Code

Property Law

Liens and Mortgages

Corporations (including Limited Liability Companies)
Partnerships

Uniform Commercial Code

Commercial Instruments and Transactions

Financial Institutions and Regulations



59A  Insurance Code

Many of New Mexico’s laws are uniform laws, promulgated by the Uniform Law
Commission, formerly known as the National Conference of Commissioners on Uniform
State Laws. New Mexico has more uniform laws than any other jurisdiction.

The NMSA is not available on any free website, but is available on LexisNexis and

Westlaw. The unannotated version of the New Mexico Statutes is available free at
http://www.conwaygreene.com/newmexico.htm or at
http://nxt.ella.net/NXT/gateway.dll ?f=templates$fn=default. htm$vid=nm:all

B. Administrative Law

Most state agencies have promulgated regulations. They are found in the New

Mexico Administrative Code. The New Mexico Administrative Code is available free at
http://www.nmcpr.state.nm.us/nmregister

C. Local Law

New Mexico has 33 counties and 102 incorporated municipalities, which have their
own ordinances and codes. As noted above, local law is excluded from this guide.

D. Indian Law

New Mexico has one Indian Nation, several Tribes and many Pueblos, all of which
regard themselves as sovereigns. As stated above, coverage of their law is beyond the scope
of this guide. Lending to them or their entities or making loans secured by collateral on a
reservation or in “Indian Country,” defined in Buzzard v. Oklahoma Tax Comm’n, 992 F.2d
1073 (10™ Cir. 1993) and the cases cited therein, requires special care and loan documents
may be governed by Indian law and may require enforcement in Indian courts under Indian
procedures, including customary, unwritten law and procedures. Principles of sovereign
immunity may bar suit against the Indian Nation, Tribes, Pueblos or their constituent
entities, unless the immunity is effectively waived.

E. Court Rules

New Mexico’s courts of general jurisdiction are the district courts. The district
courts are used by most lenders for suits to collect commercial loans, to foreclose mortgages
and to appoint receivers. The New Mexico Rules of Civil Procedure for the District Courts
are derived from the Federal Rules of Civil Procedure. The New Mexico Rules of Evidence
are derived from the Federal Rules of Evidence.



In addition, each county has magistrate courts, except that Bernalillo County, in
which Albuquerque is located, has a metropolitan court. Many other cities and towns have
municipal courts.

The New Mexico Court of Appeals is the appellate court of right for most appeals. It
sits in panels of three in Albuquerque, the state’s largest city, in Santa Fe, the state capitol,
and in Las Cruces, in the southern part of the state. The New Mexico Supreme Court hears
most of its cases on certiorari from the Court of Appeals. It usually sits in Santa Fe. It
issues rules governing procedure and practice in all of New Mexico’s state courts.

The federal district court in New Mexico is the United States District Court for the
District of New Mexico. Most of its judges sit in Albuquerque; two sit in Santa Fe; and one,
in Las Cruces. The United States Bankruptcy Court in New Mexico sits in Albuquerque.
New Mexico is within the jurisdiction of the United States Court of Appeals for the Tenth
Circuit, which sits primarily in Denver, Colorado.

IV. AUTHORITY TO TRANSACT BUSINESS
A.  Required Qualification to Do Business

Most out-of-state-lenders are able to avoid having to qualify to do business here
because of one of two New Mexico statutes. First, NMSA § 38-1-8 provides that a “foreign
corporation, foreign bank or foreign real estate trust without being admitted to do business in
this state, may loan money in this state only on real estate mortgages, deeds of trust and
notes in connection therewith, and take, acquire, hold and enforce the notes, mortgages or
deeds of trust given to represent or secure money so loaned or for other lawful
consideration. All such notes, mortgages or deeds of trust taken, acquired or held are
enforceable as though the foreign corporation, foreign bank or foreign real estate trust were
an individual, including the right to acquire the mortgaged property upon foreclosure or
under other provisions of the mortgage or deed of trust, and to dispose of the same.” Unless
its shares, certificates or deposits are insured by an agency of the United States, the foreign
corporation, bank or trust must appoint the Secretary of State as its agent for service of
process. The statement of appointment must be signed by the institution’s president,
secretary, treasurer or general manager.

Second, there is the general state law applicable to the various types of business
entities. NMSA § 53-17-1 lists examples of activities that a foreign corporation may engage
in without having to procure a certificate of authority. They include:

e C(Creating as borrower or lender, or acquiring, indebtedness or
mortgages or other security interest in real or personal property



e Securing or collecting debts or enforcing any rights in property
securing them

o Selling through independent contractors

e Soliciting or procuring orders, whether by mail or through employees
or agents or otherwise, where the orders require acceptance outside
this state before becoming binding contracts

e Maintaining or defending any action or suit or any administrative or
arbitration proceeding, or effecting the settlement thereof or the
settlement of claims or disputes

e Maintaining bank accounts
e Transacting business in interstate commerce

¢ Conducting an isolated transaction completed within a period of thirty
days and not in the course of a number of repeated transactions of like
nature.

Foreign limited liability companies have virtually identical requirements. NMSA
§53-19-54. So do foreign business trusts. NMSA § 54-20-3.

There is no provision for registration of foreign general partnerships, except for
foreign limited liability partnerships, which have an even longer list of activities that do not
constitute transacting business here. NMSA §54-1A-1104. On the other hand, the
ownership of most income-producing real property or tangible personal property in the state
by a limited liability partnership does constitute doing business here.

Foreign limited partnerships have the same laundry list as limited liability
partnerships of activities that do not constitute transacting business here. NMSA §54-2A
903. During the statutory drafting process, the uniform list of ten excluded activities was
expanded to 14 by the author of this guide in order to conform to the limited liability
partnership statute. As with limited liability partnerships, the ownership of most income-
producing real property or tangible personal property in the state by a limited partnership
constitutes doing business here.

Even if a lender is not required to qualify to do business here in order to enforce a
mortgage or security interest in property, the subsequent operation of the property acquired
by the creditor, such as completion of construction or leasing of vacant space, may require
qualification.



